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New Zealand’s largest hotel operator Accor 
has announced that it will be paying all 
workers in its MIQ facilities a Living Wage. 
This announcement follows submission of an 
online nationwide petition calling for all MIQ 
workers to be rewarded for their “brave hard 
work” by moving them to a Living Wage. A 
“big win” for employees suggests trade union, 
Unite. 
 
Currently, there are 80 managed isolation 
facilities across the country all controlled by 
the Ministry of Business, Innovation and 
Employment. Most workers are currently 
earning the minimum wage ($18.90 per hour) 
but MBIE has the power to insist that all 
businesses involved with MIQ facilities pay 
their workers the Living Wage.  
 
So, what does this mean? 
 
Well, Accor will now be paying its MIQ 
workers the hourly rate of $22.10; this is a 
move that has already been implemented by 
Crown Plaza, Auckland and is likely to be 
followed by other leading hoteliers.  
 
Other industries have also jumped on the 
bandwagon with suggestions that those in 
healthcare should receive the Living Wage, in 
particular Healthcare Assistants working in 
MIQ facilities who undertake a variety of 
work such as taking temperatures, testing, 
monitoring of guests etc. places them at the 
frontline. Presently, a Living Wage payment 
of $22.10 per hour, is voluntary. Yet, with the 
minimum wage increase on 1 April 2021 
from $18.90 to $20.00 per hour, some 
businesses are already being forced to up 
their overheads. 

 

 

 

 

 

 

 

 

 

 

 

 In this edition, I thought it would be useful to set out some important ‘lessons’ which we 
need to be mindful of as business owners during these testing times. Interesting case law 
decisions to come out of the Employment Relations Authority are a stark reminder that no 
matter what impact COVID-19 is having on your business, it is no excuse for failing to 
comply with your legal obligations.                          

 

1. Make sure you pass on the wage subsidy 
to staff.  
 

In the case of Cousens v Star Nelson Holdings 
Ltd an employer was fined and ordered to pay 
hefty sums to a former employee because it 
failed to pass on the wage subsidy payment. 
 
During an earlier lockdown (March/April 
2020), SNHL applied for the wage subsidy 
payment on behalf of 37 staff (including Mr. C) 
and 1 director. It received a lump sum 
payment from the MSD of $260,095.20 a few 
days later. Despite claiming for the wage 
subsidy payment on Mr. C’s behalf (describing 
him as a full-time employee), the employer 
failed to pass on a single subsidy payment 
(instead using the funds to prop-up the 
business and manage cashflow).  
 
The Employment Relations Authority has 
taken a dim view of this approach – the fact that 
Mr. C was unpaid for over 4 weeks and only 
received emergency funding from WINZ was 
a clear and flagrant breach of the Wages 
Protection Act.  
 
The employer was also heavily criticised for 
failing to communicate the non-payment to 
Mr. C and this was held to be a clear breach of 
the duty of good faith – not providing any 
advanced explanation or securing his mutual 
agreement to temporarily vary his wage 
arrangements was described as “deceiving and 
misleading” which caused a unilateral breach 
of its legal obligations.  
 
SNHL was ordered to pay compensation, loss 
of wages, penalties, and costs. 

Lesson:  
• If you receive the wage subsidy payment, 

only use the payment to pay staff wages 
(nothing else). 
 

• Pay at least the full amount of the subsidy 
to staff (unless their wages are lawfully 
below the subsidy amount – the 
remainder can be used towards the 
wages of others). 

 
• Consult with staff in advance if changes 

are to be made to wages and seek their 
mutual agreement. 

 
2. As a party to a Record of Settlement, 

you are bound by the agreed terms. 
 

In the case of Tai-Rakena v Danny’s 
Flooring NZ an employer was not able to 
get-out of its payment obligations recorded 
in a Record of Settlement based on an 
inability to pay due to the financial impact 
of COVID-19.  
 
The parties had resolved Mr. T’s personal 
grievance at mediation in February 2020 
with settlement terms recorded in a Record 
of Settlement executed by the mediator.  
 
Within those terms, Mr. T had agreed for 
his settlement monies to be paid via 
instalments. Yet, when the instalments fell 
due, DFNZ experienced financial 
difficulties and was unable to make the 
payments.  
 
The employer cited cash flow issues and 
business disruption due to COVID-19. 
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Whilst the Employment Relations Authority 
acknowledged the struggles faced by businesses 
affected by the global pandemic, this was not a 
sufficient excuse to renege on the agreed terms.  
A compliance order was issued directing 
DFNZ to pay the outstanding amount in full, 
with a nominal penalty payable to MBIE. 

Lesson: 
• Do not overlook your contractual 

obligations to others – an ‘inability to pay’ 
does not absolve you from your legal 
commitments. 
 

• If you are experiencing business disruption 
which is likely to affect your obligations to 
pay, try discussing the issue first. 

 
3. If you need to engage in a redundancy 

process, do not overlook the need to 
‘consult’ with affected staff. 

In De Sousa et al v Bayside Fine Food Ltd an 
employer was ordered to pay in excess of 
$100,000 in remedies to staff that it made 
redundant on closing its café. In an earlier 
lockdown (March 2020) BFFL made the 
decision to close its business after it 
experienced serious financial loss because of its 
inability to operate – the café was initially 
required to implement social distancing 
measures but suffered with a loss of trade, 
before being forced to close altogether.   

The employer sought to rely on a ‘Business 
Interruption’ clause in the employment 
agreement allowing it to dismiss staff in 
‘unforeseen events beyond its control’ and 
presented all staff with a dismissal letter 
confirming immediate termination and 2 
weeks redundancy compensation.  

8 staff presented grievances based on unfair 
dismissal (fronted by Mr. D). They claimed 
that BFFL had failed to follow procedural 
fairness which would have enabled them to put 
forward a group proposal – to re-open the café 
in exchange for reduced working hours and a 
wage subsidy application. In response, BFFL 
reiterated its financial concerns motivated by 
COVID-19 – the loss of revenue meant the 
business was no longer financially viable and 
had no capital to re-trade.  

It also relied on the express provision set out 
in the agreement permitting the employer to 
dismiss. The Employment Relations Authority 
had little sympathy for BFFL and criticised the 
employer for ignoring its legal obligation to 
freely consult with affected staff before making 
its decision.  

Mr. D et al were prepared to put forward a 
genuine proposal that may have avoided job 
losses, yet they were deprived of that 
opportunity – this was a substantive procedural 
failing that could not be overlooked.  

Everyone was awarded compensation, lost 
wages (some received wage arrears) and costs. 

 

 
 
 

A comment was also made about the 
enforceability of a ‘Business Interruption’ 
clause – for this to be a valid reason to 
dismiss, the legal test is “high”, and the law 
needs to be “satisfied in all the circumstances” 
that the employment relationship cannot 
reasonably continue.  

Lesson: 
• Consult, consult, consult – always meet 

with affected staff and explain the reasons 
for any proposed changes in the 
workplace (regardless of any contractual 
right in the employment agreement) – give 
staff a chance to provide feedback and 
suggest alternative solutions. 
 

• Do not ever hand-out a dismissal letter 
without prior discussion or due process – 
staff must not be blindsided. 

 
4. Do not use ‘subjective’ factors to 

make staff redundant. 
 

In Wys v Solly’s Freight (1987) Ltd the 
Employment Relations Authority reminded 
employers that whilst the effects of COVID-
19 can be devastating on a business, you must 
not make redundancies based on personal 
opinion. 

 
Here, SFL was able to provide essential 
freight services during an earlier lockdown 
(March/April 2020) but many of its non-
essential services could not operate, affecting 
staff in its Christchurch branch. 

 
Despite applying for the wage subsidy (which 
included an application for Mr. W), the 
Branch Manager was told to “make 7 staff 
redundant” by the company’s Managing 
Director based in Nelson. A list of 7 staff 
selected for redundancy was compiled based 
on their work ethic, absenteeism, equipment 
damage, attitude, flexibility, and family 
circumstances.  

 
Their selection was based on discussions 
between senior management and the Board – 
but not following discussions with staff 
individually.  Dismissal letters where then 
handed to the 7 staff (including Mr. W) based 
on SFL’s opinion of their personal attributes 
and each were removed from the wage 
subsidy application. Mr. W claimed that his 
redundancy was based on the pretext of a 
personal dislike and not on a genuine 
business requirement.  

 
He felt that SFL used COVID-19 “to get rid 
of people that had annoyed them.” The 
Authority agreed – whilst it accepted that the 
business experienced “economic turmoil” 
brought on by COVID-19, the use of 
“subjective factors” should have been drawn 
to Mr. W’s attention for feedback.  

  

The employers “negative views” of Mr. W 
resulted in his selection yet he was not 
afforded the opportunity to consult about 
his selection and respond to their personal 
opinion.  

 
The actions of SFL fundamentally breached 
the duty of good faith - its failure to present 
a business reason for selection (even though 
COVID-19 would have been considered a 
genuine concern), its failure to provide 
reasons on why Mr. W was personally 
disliked and then preventing him from 
having an opportunity to comment or 
respond to those opinions, was 
unreasonable.  

 
Needless to say, compensation was awarded 
together with lost wages and costs. 

 
Lesson: 
• If you are going to make staff redundant, 

ensure you have a “genuine commercial 
business reason” to do so and present 
that reason to those affected (do not 
reference any personal concerns as this 
infers a hidden agenda). 
 

• Remember those ‘good faith’ obligations 
(referenced in Issue#2). 

Resources 
• Ministry of Social Development 

(www.msd.govt.nz) 
• Work and Income 

(www.workandincome.govt.nz) 
• Inland Revenue 

(www.ird.govt.nz) 
• Covid-19 Official Site 

(www.covid19.govt.nz) 
• Employment NZ 

(www.employment.govt.nz) 
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Emma Monsellier  
Director and Employment Specialist 

 
Tel:     022 376 4977 
Email: emma@monsellierlaw.com 
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